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«a; Tga 3r@ear at sr#ta zur g7@hero 3ma vga aar 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0

' \ '' . ~- .,· · 'Revislotr'appJication. to :Government of lncJia: ,.- . ..

(4) #taqrzyca 3rf@fr, 1994 #t en ara Rt sag Tmi # a q@ta err pt
"BY-m # er Gg ziafa g+tau Gm4a efh Rra, qldI, fcrffi fi?il&lll, ~
fan, zatsft ifGsr, Rta {tq a, ir f, {fact : 110001 "cBl" c#l" '3fAT ~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) afa r c#l" "ITTA # ma a ft z4far -mR "fl' fa#t artt al 3r1 ala i zu
fa8t usrIR a aw quern mar a mn gyf i, zu f@ft vrur zn vet i ark a fht#
cbl..Z'{SJl,i ~ m fcnm naerr 'et t ,fan a tr g{ &tl

selkgt$ijg@ask±$:6fay lessor goods where the loss,occur ipytransit froma.facto. to;·
· · · another factory or from one warehouse to another during the course of proces · a·, - .. ·

warehouse or in storage whether in a factory or in a warehouse.
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ma a are fa#t nz u qr Raffa m zr I # Raffu } sqztt zca #ca
ml w sqla zrca #R #mi i itma are fatz a7e Ruffaa &]

(A)

'B). (

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the g·oods which are exported
to any country or territory outside India.

afe zrea r 4ram fag fan rd are (ura u zr at) frmm fcnm lTllT 1=JTC1 m1
. . . . i

. In case of goods exported outside India export to· Nepal or Bhutah, without payment 9f
. .

3if Gula at snye grar a fg uit s4€h #fee au #t +{k ailh rr
uit <a nr gi fu # qarRa rga, sr@le a am 'Cflf«j- m ~ "CR m. 6fTcf if fclro
st@efua (i.2) 1998 tTffi 109 am~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or ·after, the date appointed under Sec.109
of the Finance ·(No.2) Act, 1998. +1+1 0

(1) ah sare«a ye (3r#ta) Pura8t, 2001 cB" "Rl!l=f 9 cB"~ f21Af4tx:: m oor ~-8 if
at 4fit #, hf sr? # qR an? )fa fa#a#h sac-3mgr gi r8la
3r7er #t t,-at uRi a mrr sf 34a flu urr 1Re rsvr# er alar g.or gr ±fhfa sisfa er 35-z feuiR t 47ar # rd # rer €ln-6 caruf4ft zit
afezt
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from th.e date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a ·
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) R[ca 37Ta mer sf viaa ala qt zur sa a zit sq1 200/-6)
:fIBR cBl" int; 3}k us ica gGara vsnr mm 1000/- cBl" 1#R=r :r@A cBl"· ~ I 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs. 1',000/- where the amount involved is more
than Rupees ·one Lac.

rnr zca, #tu sqra zge vi ar a 341ala nraf@raw #a uf sr4Ga
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) @t 5qr«a zyea 3rf@er~zm, 1944 ct)- tTffi 35-611/35-~ sisfa
.,

(a)

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

saa~Ria 4Reub 2 («)a iaarg arr a 3rarat #t ar#t, aiflat k ma fr zre,
i4hr sale ca g aqua 374#tu nznf@au1(Rrebz) alt uf?a 22Rh 4far, rs«rarz
if 2nd 1=!Tffi, isl§ J..11 cll 'J..fcFl' , 0H-l '1.cl I , frR'll'1.rJ I~ I~, 01 t:n=J c't I isl I c't:....380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 389,0.G..4 . .,;, of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall·' be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of :Central Excis.e(Appeal) Rules, 2001 and· shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ·qf za 3mer i as{ a sragii at rrl ±tr a at rel p sir # frg #$tr c!5T :f@l'l
\'3qgcra ~ if fclJ"m star fey < au a ±lg #ft fa @-m LJcfr clJm if ffl cB" ~
zqenferfa sq1ha nraf@rwr at ga or4la zu at; war at ga m4a fhu uar &j
In case of the order covers a number of order-in-Original, fee for each Q.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is

- ·filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

.-lll<.JIC"l4 ~~ 1970 ~~ ctr~-1 a sia«fa feufRa fhg 3rr a
3ea ur cer#gr zqenRenf Rfu ,If@rrt sra a r@ls t ya ,Rau 5.6.5o t)ir
rarz1rra zrca fea cm sh fey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. -

(5) ~- 3iR ~~ cm- f.-14?l01 ffl cf@ R<Tl-fl" ctr ail ft ea 3naff fan uta. a it
#tr zrca, ha snaa gen vi as r4tr nrarf@rarer (qr,ffaf@) fra, 1982 if RfITT=r
er

: (4)

:o

0

Attention is invited to the rules covering these and other related matter contended in the ·
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

r 4tr zgees, a4hr Gara yes vi @hara Gr@8a znrzmf@raw(free),#
~3-11frc;rr afar[Demand) gi is(Penalty) qr 10% "q_cf u1m~
~%I~, ~ "q_cf \jjl=fT 1oplsu &(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

~~~3ITT~~~.~m<TT'~cB9"l=fiiT"(DutyDemanded)
a. (Section)~ 11D~.cffid~'clTffif~;
so far re#ahr@dz3fez #6l;
au #a#fzfut# fua 6h asaerI.

> uq&arr«if@a3reuse gasr6l gear=ar a, rheaafara ?fgqafarf@atsra
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a ·
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, .1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr smr?±r# ,fsrft u[raw#mrroafzyes srrar zyea atas [4al@a gt atair fsgmgzeah 1o%

~tR -3fR srghazue f4alR@a staaaus#1o% rarrr ctr urr~~I
. .

· Iii view of above, an appeal against this order shall lie befo~e th_e Tribu~~-q-*nt of
10% of the duty demanded where duty or duty and penalty are m d1spute.l../46qGf•l ,~:1{1/-"',-~~}ere
penalty alone Is In dispute." , fl! · ..yy··,·-:/ f?-- .., e""• l>C.,':;,:. -·· ,.. .·t~... . ,'-~.. ,Cl}.;»· ) s
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, F.No. GAPPL/COM/STP/4004/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Supratech Micropath Laboratory

Bhawhagar, GF, Kedar, Opp. Krupa Petrol Pump, Near Parimal Garden, .Ahmedabad 
380006 (hereinafter referred to as "the appellant") against Order-in-Original No.
WS07/0&A/0I0~265/AC-KSZ/2022-23 dated 15.02.2023 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Central GST, Division VII,

Ahinedabad South (hereinafter referred to as "the adjudicating authority).

2. Briefly. stated, the facts of the case are that the appellant are holding PAN No.

AFVPV0143H. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of Rs.

28,72,096/- during the FY 2014-15, which was reflected under the heads "Sales·/ Gross·

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither· obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies ofrequired

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 · Subsequently, the appellant were issued Show Cause Notice No. V/WS07/O&A/SCN

232/ACRFS7578Q/2020-21 dated 23.09.2020 demanding Service Tax amounting to Rs.

3,54,991/- for the period FY 2014-15 under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition ofpenalties under Section 77(1), Section 77(2) and Section

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs, 3,54,991/- was

confirmed under proviso to Sub-Section (1) of Section·73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 3,54,991/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the·Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(2) of the Finance Act,.1994.
I
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present · appeal along with an application for condonation of

delay, inter alia, on the following grounds:

The appellant are running a Pathology Laboratory considered as Diagnostic Centre.

e. The appellant submitted that they are engaged in providing exclusive services of

Health check-up / diagnostic services to their patients. As per the Sr. No. 2 of the

Notification No. 25/2012-ST dated 20.06.2012, the income earned from providing

health care service were exempted and therefore, they are not required to pay any

service tax for the income received by them during the FY 2014-15. I this regard they

relied on the decision of CESTAT, New Delhi in case ofM/s. Sir Ganga Ram Hospital

Vs. Commissioner of Service Tax, New Delhi.

o The appellant also received notices for non-payment of Service Tax for the FY 2015

16 vide letter dated 24.02.2021 and for the FY 2016-17 vide letter dated 15.10.2020

and the appellant have replied, of the same vide their letter dated 26.10.2020.

Considering their reply satisfactory, the department not raised any show cause notice

for the FY 2015-16 and FY 2016-17. They have submitted copy of their reply along

with appeal memorandum.

e The appellant submitted that as explained above, when the entire demand itself is not

sustainable, the levy of interest and imposition of penalties cannot be sustained.

e The appellant submitted copy of Income Tax Return, Form 26AS and Profit & Loss

Account for FY 2014-15 along with the appeal memorandum.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 15.02.2023 and received by the appellant on 07.03.2023. However, the present

appeal, iri tenns of Section 85 of the Finance Act, 1994 was filed on 05.06.2023, i.e. after a

delay of 29days from the last date of filing of appeal. The appellant have along with appeal

memorandum also filed an Application seeking condonation of delay stating that there was a

change in management of the appellant and the new management is handling the work from

their Cheinai office. Further, the order issued was with the old management and they have not

. handed over the same within time to the new management. They requested to condone the

delay as the delay happened due to inadvertent error management and the

delay was within the condonable period.

5
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5. Personal hearing in the case was held on 25.08.2023. Shri ArjunAkruwala, Chartered

Accountant, appeared for personal hearing on behalf of the appellant and reiterated

submission made ·in the appeal, COD application and additional submission handed over at.

the time of personal hearing. He submitted that the appellant is a Diagnostic Laboratory

providing medical services to the patients which are exempted from service tax vide

Notification No. 25/2012-ST dated 20.06.2012. All the supporting documents are attached

with the appeal and the additional submissions. He requested to set aside the impugned order.

5.1 The appellant in their additional submission dated 25.08.2023, inter alia, submitted

copy of Income Ledger for 2014-15, copies of invoices issued by them during FY 2014-15

and copy ofregister showing details of the various test done during the FY 2014-15.

6. Before taking up the issue on merits, I have decided the Application filed seeking 0
condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order. passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the .

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause 'from presenting the appeal within the

period of two months. Considering the cause of delay as genuine, I condoned'the delay of 29

days and ordered-for takop up the appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum; during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2014-15.

8. It is observed that main contention of the appellant is that their services were

exempted from Service Tax as per Sr. No. 2 of the Notification No. 25/2012-ST dated

20.06.2012, being a clinical establishment carried out diagnostic of diseases and providing

health care services. It is also observed that the adjudicating authority passed the impugned
order ex-parte.

9. I find that in the SCN in question, the demand has been raised for the period FY 2014-

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services'' provided by the Income Tax

0
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Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable..value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner () may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

9 .1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

0 which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

10. It is observed from the case records that the appellant i.e. Supratech Micropath

Laboratory Bhavnagar, Ahmedabad engaged in the business of a pathology laboratory in

which various testing services in relation to diagnostic testing to Humans are provided. The

appellant have also submitted Dr. Sandip Shah's Certificate No. G-4336 dated 20.09.1989

issued by the Gujarat Medical Council and their Certificate showing Post-Graduate mn

Pathology & Bacteriology Branch.

10.1 As regards the exemption claimed by the appellant, it is observed that as per Sr. No. 2

. of the Notification No. 25/2012-ST dated 20.06.2012, Health Care Services provided by a

clinical establishment or an authorized medical practitioner or para-medics, are exempted

taxable services from the whole of the service tax leviable,.-t~~~u: der section 66B of thefa° as», ,

said Act. ·__ ,_): .g·0"''-c-_- ::,:.,,
1
~· c~~
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10.2 As per definition of Health Care Services given in Para 2(@) of the Notification No.
. . .

25/2012-ST dated 20.06.2012, "Health Care Services" - means any service by way of

diaonosis or treatment or care for illness, injury, deformity, abnormality or pregnancy in any
>

recognized system ofmedicines in India and includes services by way of transportation of the.

patient to and from a clinical establishment, but does not include hair transplant or 'cosmetic

or plastic surgery, except when undertaken to restore or to reconstruct anatomy or functions of

body affected due to congenital defects, developmental abnormalities, injury or trauma.

10.3 Further, as per definition of Authorised Medical Practitioner given in Para 2(d) of the

Notification No. 25/2012-ST dated 20.06.2012, "Authorised Medical Practitioner" means a ·

· medical practitioner registered with any of the councils of the recognized system ofmedicines

established or recognized by law in India and includes a medical professional having the

requisite qualification to practice in any recognized system of medicines in India as per any

law for the time being in force.

10.4 Further, as per definition of Clinical Establishment given in per Para 2@) of the

Notification, No. 25/2012-ST dated 20.06.2012, "Clinical Establishment" means a hospital,_

nursing home, clinic, sanatorium or any other institution by, whatever name called, that offers

services or facilities requiring diagnosis or treatment or care for illness; injury, deformity,

abnormality or pregnancy in any recognized system of medicines in India, or a place

established as an independent entity or a part of an establishment to carry out diagnostic- or

investigative services of diseases.

0

10.5 In view of the above, I find that the Health Care Services provided by a _.clinical Q
establishment, an authorized medical practitioner or para-medics, are exempted from the

whole of the service tax leviable thereon pnder section 66B of the said Act. In the present

case, the appellant i.e. Gujarat Diagnostic Center providing services of in relation to

diagnostic testing to Humans in their Pathology Lab. Thus, I find that during the FY 2014-15,

the appellant had received income from providing services of in relation to diagnostic testing

to Humans, which is covered under the definition of Clinical Establishment as defined under

Para 2@) of theNotification No. 25/2012-ST dated 20.06.2012.

10.6 In view of the above, I am of considered opinion that the appellant during the FY

2014-15 were engaged in providing Health Care Services, which are exempted from levy of

the service tax thereon under Section 66B of the Finance Act, 1994 in terms of Sr. No. 2 of

Notification No. 25/2012-ST dated 20.06.2012. Thus, the income received by them during the

FY 2014-15 is not liable for Service Tax as demanded under-the instant Show Cause Notice.

8
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The impugned order is not legally sustainable on merits and is liable to be set aside. Since the

demand of service tax is not sustainable on merits, there does not arise any question of

charging interest or imposing penalty in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

12. zfta aafztaf#+sfma Rqzq 5qia#flusart
The appeal filed by the appellant stands disposed of in above terms.

ill,
(Shiv Pratap Singh)

Commissioner (Appeals)

0

Attested

Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
Mis. Supratech Micropath Laboratory Bhavnagar,
GF, Kedar, Opp. Krupa Petrol Pump,
Near Parimal Garden,
Ahmedabad -- 380006

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad South

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) 'The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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